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The Defendant insisted, that the legacies to the 
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‘Counsel ~ for either in this Court. 


Tax.or,, hi- f-Justice.—The two questions presented 
for decision by this record, ave not of verxeasy «lution, 
and the ee difficulty have been increased by the 
want of Counsel to argue them, and the absence of all 
reference to authorities. 

The first question. is, whether the bequest to DJ. 
White, of a likely negro boy, between eight and.ten years 
Old ; and the bequest to 4. J. Colvin, of a likely girl be- 
tween four and five years, be specific or general legacies ; 

» it is too clear to re quire a moment’s ‘Xamination, 
legacies of slaves to the other legatees are a 
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SUPREME COURT OF NORTH-CAROLINA, 


state of things, they were to be allotted to the petition- Dac. 1827, 


ers, from the negroes bequeathed. But if that should 
not happen, they were to be purchased from the retida- 
um of her estate. 

It does not appear, that the testatrix wide any thing 
bat what she disposed of by her will. There is no proof 
that she was entitled to any real estate, nor that she had 
, any reason to believe, that there would be a residuum of 
the personal estate, after the payment of debts and lega- 
cies: On the contrary, the accounts exhibited by the ex- 
ecutor shew, that he was, until a very late period, and 
even after the account was stated, in advance tu the es- 
tate, to the amannt of several hundred dollars, Unex- 
pected circumstances have replaced his advances, except 
to an inconsiderable amount; but he is still a creditor. 

These views of the subject impress it forcibly on my 
mind, that it is essentially just and equitable, and in fur- 
therance of the undoubted intention of the testatrix, that 
the petitioners should receive their legacies, or at least 
a rateable proportion of them with the other legatces. 
But this belief would not, for a moment, incline me te 
violate or disregard any rule of law, to effect objects, 
however desirable. It could not be expected, that much 
authority could be brought to bear on a case, marked 
with such special circumstances ; but I have found one, 
which appears to beentirely and fully applicable to this 
case, the correctness of which has since been frequently 
recognized by writers of established reputation, and tho 
iflustration it affords, adopted and applied to the estab- 
lishment of that exception to the general rule, by which 
alone these petitioners could haverelief. “Butif a mande- 
vises specific and pecuniary legacies,and afterwards says 
that such pecuniary legacies shall come out of all his per- 
sonal estate, or words tantamount ; or, if there is noother 
personal estate than the specific legacies, they must be in- 
tended to be subject to the pecuniary legacies, otherwiso 

Vox. 1, *31 
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Die. 1027, ” ” 
he must mock the legatces.” (Sayer v. Sayer,—Prec. 


White. 


! 


Chan. 393.) 

A very accurate writer on the law of legacies, cites 
the case thus: “ A case may happen, io which specific 
* legatees will be ebliged to share, in favor of pecuniary 
“legatees. Suppose then, a person possessing a perso- 
nal estate at B and C only, bequeath it specifically to 
“D and E, and then gives a legacy to F, generally; 
**the personal estate at B and C will be liable to the 
* payment of this legacy, as there never was any other 
“ fund, owt of which F’s legacy could have been satis- 
“fied.” (1 Roper on legacies, 418.) ‘The same case is 
cited by Ballew, in his Treaties on Equity, edited by 
Fonblanque, 2 vol. 377, and by Toller on Executors, 226 
and is nowhere, that I have discovered, doubted or 


— denied. 


There never was, in the case before us, any other fund, 
out of which the general legacies could be satisfied, ex- 
cept the specific bequests ; and therefore, I think it ap- 
plies strictly to this case. My opinion is in favor of the 
Petitioners; and an account should be taken of the 
respective values of the specific and general legacies, 
and an account of the assets. 


Per Curram.—Let the Master ascertain the value of 
the specific legacies—and of those to the Plaintiffs—and 
let him take an account of the assets not bequeathed. 


«cP Upon the distinetion between pecuniary and specific Legacies, see 
the following cases: Bishop of Peterborough v. Mortlock, 1 Bro. C. C. 
$65.—Simons v. Vallance, 4 do. 345—-Coleman v. Coleman, 2 Ver. jun. 
639.— Roberts v. Powock, 4 Vee. 150.—Kirby v. Potter, do. 748— 
Raymend v. Brodbelt, 5 Ves. 199—How v. Earl of Dartmouth, 7 Ver 
137.—Sibley v. Perry, do. 522.— Webster v. Hale, 8 Ves. 410.—Deane 
v. Test, 9 Ves. 146.—Wilsonv Brownsmith, do. 180.—Lambert v. Lam 
bert, 11 Ves. 607.—Gillaume v. Adderley, 15 Ves. 384.—Mann v. Cop 
land, 2 Maddock’s Rep. 223.—Page v. Leafingwell, 18 Vee. 463.—Par- 
ret v. Worsfeld,1 Jac. & Walk. 574.—Smith v. Fitzgeraid, 3 Ves. & 
Beame, 5.— Walton v. Walton, 1 Johne. C. C. 258. 
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John Dawson, Jesse A. Dawson 
and Martha Dawson, 


v. 
Sally Dawson, Evelina Alston 
and George Alston, 


Defective voluntary conveyances, sre-not aided by a court of Equity; bub 
those rights which vest under them, ere protected. 

Where a tenant in common of slaves, voluntarily conveyed all of = pare- 
ticular kind, which might fal to his share upon a division, and then. 
fraudulently contrived that none of that kind should be allotted to him. 
—a division, made with this fraudulent intent, was held tobe inconsis- 
tent with the rights which the deed vested in the donees. 


The case made by the bill was, that Harry Dawsony. 
the husband of the Defendant Sally, diced, leaving a will, 
by which he bequeathed his negroes to his wife and her 
sister, the Defendant Evelina, as tenants in common— 
a moiety to each ; that letters of administration with.the 
will annexed, issued to the Defendant George, a brother 
of the two legatees. That the Defendant Sally, by deed 
executed the 5th March, 1824, in consideration of the 
natural love and affection which she had to the Plaintiffs 
John and Jesse, brothers of her deceased. husband, con- 
veyed to them all the negroes which belonged to her hus- 
band before his marriage, which might fall to her upon 
a division between her sister and herself. The deed re- 
served to the donor a life-estate in the negroes,.and pro- 
vided that the donees should pay to the Plaintiff Martha, 
one-third of their value. The bill then charged, that 
the Defendant George caused a division of the slaves to 
be made between the legatees, under an order of the 
County Court. That at the time of making the division, 
the commissioners were notified of the interest which tho 
Plaintiffs held under the deed from the defendant Sally, 
and were requested either to make a division by chance, 
after dividing the negroes into two lots, without any re- 
gard to the fact of their being cither the property of 
Harry Dawson, or of the Defendant Sally, before their 
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intermarriage ; or by allotting them indiscriminately, 
first ta one of the legatees, then to the other; or to di- 
vide them in any fair and equitable manner. But that 
the Defendant George, with an intent to render the deed 
of the Defendant Sally to the Plaintiffs John and Jesse 
ineffectual, fraudulently procured the commissioners to 
allot to the Defendant Sally, all those negroes which be- 
longed to her before her marriage, and to the Defendant 
Evelina, all those which, before that time, belonged to 
the testator, and had delivered the negroes in pursuance 
of this unjustand fraudulent division. The prayer was, 


that the division thus made, might be set aside, and the - 


Defendant George compelled to divide the negroes again 
upon just and equitable principles. 

A demurrer to the bill was filed by the Defendants, 
which was on the Spring Circuit of 1827, sustained by 
his honor Judge Ruri, and the bill dismissed. Where- 
upon the Plaintiffs appealed. At Janeterm, 1827, the 
cause was argued, by Gaston for the Plaintiffs, and by 
Badger for the Defendants, 


Gaston, for the Plaintiffs. 

1. The property conveyed by the deed, was an inci- 
dent to property vested in the Defendant Mrs. Dawson, 
and therefore is the subject matter of an executed con- 
tract. (Fonville v. Casey, 1 Murph. $89.) 

2. But if the contract cannot be deemed as executed, 
the subject matter of it not being in esse, yet it is a con- 
tract executory, and binding upon the covenantce. 

$. Whether the contract is executed or executory, as 
it relates solely to chattels, and is under seal, it requires 
no consideration for its support, and will be protected 
from fraudulent combinations. (Bunn v, Winthorp 1 
Johns. Ch. Rep. $29, $36.) 

If the deed passes an actual interest, we do not come 
into Court for the purpose of setting it up, but to pre- 
rent that interest from being affected by a fraud. 
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i i ~ Dre.’ 1827. 
If the decd is only the evidence of an executory con 


tract, we come into Court to have it executed ;. upon the 
ground, that by our practice,contracts concerning slaves, 
though they are chattels, are regarded precisely as con- 
tracts concerning plate, family jewels &c. are in Eng- 
land, A specific execution is decreed as to them, because 
the market value which is all that can be recovered at 
Jaw, is not a compensation. 

4. The contrivance whereby the Defendant gets none 
of the specified slaves, is manifestly a fraud upon the 
Plaintiffs. It is inconsistent with their rights on the 
subject—they had not notice of the division, whereas, if 
it was the intention to make one fairly, they ought to 
have been parties fo it. 


Badger for the Defendants—~ 

To cnabdle a party to obtain relief, there must be, Ist, 
an interest which the Court considers entitled to its aid. 
ed. An injury to that interest. 

The present case is similar to cases to compel the spe- 
cific execution of agreements. It is not the case of a 
trust or equitable estate, which in this Court, is what a 
legal estate is at law; for the deed has had its opera- 
tion atlaw. The plaintiff comes into this Court to have 
its effect at law enlarged by a new division, so as to be 
accordant to what, he says, was the intent of the par- 
ties. It is then, in effect, to execute an agreement, and 
to make that agreement more available at law, than it is 
as matters now stand. 

No agreement will be enforced here without a valua- 
ble or a meritorious consideration—the latter of which 
includes only a case of a father providing for a child, 
a husband for a wife, &c. and never extends to collate- 
rals. (Mewland on Contracts, 65—Ellison v. Ellison, 
6 Ves. 661.—Coleman v. Sarrel, 1 Ves. jun. 50—S Bra. 
Ch. Rep. 12 8. C.) 

In the case of a mere voluntary contract, Equity will 
do nothing. It will not interfere to prevent a voluntary 
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settler from selling so as to defeat the settlement. (Pul- 
vertoft v. Pulvertoft, 18 Ves. 84,98.—Buckle v. Mitchell, 
18 Ves. 100, 112.) 

The practice of the Court in aiding the defeetive exe- 
cution of powers, has some analogy to the present case- 
Powers defectively executed, are aided in a Court of 
Equity only in favor of a wife, children, purchasers or 
creditors, bat never for volunteers. (4 Cruise Dig. ch. 17) 
The only exception is, when the remainder man gets the 
possession of the deeds, and keeps them from the tenant 
for life, and the latter appoints, but does not pursue the 
form—the ground of interference then is, that the te- 
nant for life intended te execute, but was prevented by 
the wrong of the remainder-man, who claims in conse- 
quence of that wrong. There is no case showing that 
the tenant for life is ever controlled. (4 Cruise, ch. 17, 
8. 33). 

Bat it is said, that the bill is filed to prevent a fraud 
from being perpetrated on the Plaintiffs. The use of 
hard names will not sustain the Plaintiff’s case. The 
bill charges fraud, but shews no right which is entitled 
to protection. Was the Defendant bound to give any 
thing? If she had never divided, she could not be quick- 
ened. If she is at liberty never to divide, the Plaintiffs 
cannot complain that their dividend is too small. As the 
Defendant originally acted without consideration, as it 
was a mere gift to the Plaintiffs, they cannot complain 
that they have less than they expected. (Wallwyn v, 
Coutts, 3 Merivale, 707.) 


Gaston, in reply.—It is admitted that Courts of Equi- 
ty will not compel the specific execution of a contract | 
purely voluntary. 

No part of the jurisdiction of Courts of Equity has 
been watched with more jealousy by Courts of Law, 
than that of compelling the specific performance of agree- 
ments. Their successful assertion of this jurisdiction, in 
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spite of the struggles of the Law Courts, is attributable Dee. 1827: 
principally to the prudent limits within which they have ~> ¥... 


themselves restrained it. They have taken it as a rule 
to exercise this extraordinary jurisdiction only where it 
is clearly due in conscience, and Courts of Law cannot 
give adequate relief. They will not interfere in execu- 
ting agreements respecting the purchase of personal chat- 
tels, as adequate damages may be had at law. They 
will not compel the specific execution of contracts pure- 
ly voluntary, but leave them to law, because many of 
these in Jaw are not even binding, and in the others con- 
science is satisfied by damages adequate to the disap- 
poiatment. 

If no more appears, a Court of Equity will not com- 
pel, as against the maker, the specific execution of a con- 
tract; but if any interest passes, that interest will be 
supported in Equity against all. Thus in Coleman v. 
Sarrel, the deed purported to assign stock to Trustees for 
strangers, but an actual transfer was not made. The exe- 
cutor of the donor filed a bill to set it aside, and the cestui 
que trust a cross bill against the executor to compel a 
transfer. The bill was dismissed—cross bill retained 
for twelve months, until a suit should be brought at law 
on the covenant to transfer. 

This shows ifa recovery should be there effected, 
Equity would protect the interest of the cestui que trust. 

Ellison v. Ellison, was a settlement in trust, with a 
power to revoke the trust ina specified form. An in- 
strument was set up as a revocation not pursuing those 
forms. It was objected that the first settlement was vo- 
luatary, but the objection was overruled. 

In Wallwyn v. Coutis, it was decided that Equity will 
not compel a specific execution against donors, in favor 
of third persons not parties to the deed. It was volun- 
tary, therefore not to be enforced in Equity. Persons 
not parties to the deed could acquire thereby no interest 
which was protected. 
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In Pulvertoft v. Pulvertoft, the Court would not grant 
an injunction to prevent a donor from aliening for value 
for this would be to overrule stat: 27th Eliz. But it 
will sustain and aid the trust until a sale. 

This bill is not filed to compel a specific execution—it 
does not ask the Court to decree that Mrs. Dawson. 
should do any act. It is a bill against the administrator 
and to have an act set aside as fraudulent, which has 
been done by her and our trustee, because it is contrary 
to the executed contract between her and the Piaintiff. 

Suppose Mrs. Dawson had given her entire equitable 
interest, either by deed or will—can it be doubted but 
that the Court would have compelled the trustee, the ad- 
ministrator, to deliver the negroes? (18 Ves. 99). 

He, the administrator, therefore cannot object to 


prayer even for specific execution, and much less toa . 


prayer, to have his fraudulent act set aside. 

Suppose after such an assignment, the donor or her ‘ 
executor to release, the interest transferred would be pro- . 
tected, and the release set aside. : 

Suppose after such an assignment, she should agree to 
take money and no negroes—surely this agreement would: 
be set aside. 

Suppose a second assignment purporting to be for va- 
Iwe—would nut a bill lie to have it set aside on an alle- 
gation that it was fraudulent. She is made a party, be- 
cause interested. The bill seeks to set aside a fraudu-. 
lent and collusive conveyance. 

But the fact is, thatin our country, as to many par- 
poses, legacies are legal rights. In England they aro 


‘not noticed at law. But here the case is different. If 


it is a legal right, it is conveyed at law, and the inter- 
est conveyed will be protected, in Equity. 

The act done is in violation of the plain intent of the 
contract, 
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clearly indicate an allotment, in the ordinary sense of the — 


Se word, and not ‘such a part as 1 may choose to take,’? ®. 
QS That is a vicious construction of an agreement which Dawson: 
on leayes the contractor, unbound. By the. contract, ‘she 
my as bound. to give all of a particular kind, and it is con- P 
7 tended. that she has aright to give only what she pleases. ' 

This case is very similar to that of Jones Ve, Mattiss, (5 
BS Ves. jr. 266 nole,),. 
4 It.is also similar to cases af ellusive appointusents 

under a power, which are. held to be void, and the estate 
s goes as if the power, hail. not been executed; (Cocklinton 
2 * - Bayne, 1 Bre..€ Ch, Rep. 450-16, Ves. 26-1 Maddox, 

205.) . iss 5 


oe 


HenpeRson; Fudge Voluntary ‘executory agree- 
_, ments receive no aid, either from Courts of Law or of 
Equity. The parties stand upon their rights, such as 
Be they are, and hence it is a maxim, that defective voluntary 
z agreements will not be aided in a Court of Equity; any 
3 reformation. ofa convey ance being an executi ion of the 
original agreement, so fat as the conveyance is varied. 
The same motive, which induces:a Court to refrain from 
enforcing an agreemetit, no part of which is executed, 
prevents it from enforcing any part of it. The want of 
a consideration is therefore universally a good defence 
to a bill for rectifying a voluntary conveyance, or enfort- 
ing a voluntary agreement. 

Where however the conveyance is complete, and pro- 
perty passes, or rights are vested by it, that property, 
or those rights, are guarded and protected, notwithstand- - 
ing there was no consideration for passing or raising 
them. 

The question presented by this demurrer, therefore, i is 
does this bill seek other rights than those created by 
the conveyance, or does it only seck for the security and 

VoL. 1. ¥3$2 
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‘Dre. 1827, protection of those, which the deed has already given to 


the Plaintifs? ~ 

Tie deed transfers to the Plaintiffs, such of the slaves 
as hail bélonged to the husband of the donor, and which 
shoal” be allotted fo her upon a division between her sis- 
ter’ and lierself.- This isa gilt of slaves in presenti, who 
Were to be designated by an act in fuliro. If upon the 
division, none of the kind were allotted, nothing passed ; 
if any such were allotted, they did pass. ‘The right to 
call for this division, did not arise from any promise 
made by the donor, that she would divide; for then, it 
is dmitted that a consideration would’ be necessary to 
support it—but it arose’as-a negessary incident to the 
vight of property created by the deed. Af anything passed 
by the deed, it diminished the property of the donor, and 
destrayed the power of making such a division as she 


pleased, which, as owner, she possessed before its exe- 


cution, and imposed upon her the obligation of regard- 
ing the interest of the donees. If this is nat the case, 
and she is at liberty to divide as she pleases, the deed 
might.be made by her perfectly ineffectual, as she could 
at once have assigned to her sister all the slaves which 
belonged to her husband, and thus entirely defeat the 
gift. A difference canndt be perceived between such a 
divisionand thé one complained of; for it is clearly il- 
lusory, and defeats the rights of the donees—if not to the 
same extent, certainly it does in some degree, which, in 
principle, is as objectionable as the total frustration of 
the gilt. It bas been likened te the case, where a man 
grants all the corn which he may grow, or to use- the 


common phrase, make, in a particular field. © Although 


he cannot be enforced to cultivate that field, vet he shall 
nét actively interlere for the purpose of defeating his gift 
or grait, by wantonly destroying the cern growing 
the;e,- Dut this, it is said, world Leer wanten act, and 
oue to Which selitinterest does ust pi ompt, as it docs in 
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the present case, “Tene, but it is'as equally inadmissi- Dive 1827, 
wow 


ble to ptirsue our own interest, at the expence of the rights 
of otliers, as it is wantonly to destroy those rights. The 


myself, igh I tay thereby injure another. Al. 
Jaws, hi@an or divine, allow this; but I cannot do this 
by a wrétigfal act. But this, it is said, is begging the 
questién ¢ and it is insisted, that the division complained 
of, is nota wrongful act. That act howev¥er, cannot be 
rightful, which entirely destruys, and renders of no effect, 
a gift, or transfer, passing property ; which, if, per- 
mitted to ‘operate in the usual and ordinary way, would 
produce a’ probable benefit to the donee; and it is obvi- 


ous, that the probable effect of the deed would be bene- 


ficial, as it réquired a combination to preyent its ordi- 
nary result.. 

As soon as this gift was made, if the deed was not a 
perfect nullity, certain rights were created by it in the 
donees. It is true, they were contingent, as to the par- 


ticular subject upon which they would attach; but it.. 


would be strange to allow the right, and at the same 
time place it out of the protection of the law. 

Such is my view of the case. Ihave considered the 
deed as if fairly obtained, and that there has been a frau- 
dulent combination to obstruct its fair and asual opera- 
tion. But I must observe, 'that I have’ had, and still 
have, difficulty upon it. I am disposed to overrule the 
demurrer, without prejudice and without costs. 


Haw, Jadge.—When it is said the deed in question 
is voluntary——that it was given upon no consideration, 
it seems difficult to adduce reasons why the Court should 
proceed in this case, and grant relief. The old beaten 
ground, long since occupied by the Courts of Equity— 
not to aid voluntary eonveyances, seems to render any 
reasons that might be urged to show that the bill should 
be dismissed, both trite and unnecessary. 


Dawso 


1m 
principle is, that I may, by a rightful act, take care pf Dawson. 
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Bat fraud in making a division of the negroes is jal- 
leged. The deed of gift was certainly given upon a con- 
tingency. There was something like a blank to a prize ; 
something | like a) appeal to the doctrine of chances. If 
the division of the negroes is set aside for fr there 
is to be another drawing of the lottery, the managers or 
commissioners must be instructed, in the next division 
which they make, in order to protect the interest-of the 
Plaintiffs, or fraud ‘will be again alleged: Indeed, to 
avoid fraud altogether, an equal division-of the negroes 
ought to be made between Mrs. Dawson and her sister. 
For if we depart from the case, as the parties have mado 
it by the deed, there is no stopping-place between that 
and allowing the Plaintiff a full share of the negroes in 
dispute. The parties themselves might have so inserted 
it in the deed, but we see, they have not done so. And 
by this mode of proceeding, the Plaintiffs will be placed 
upon much more favorable ground, than they stand on in 
the deed of gift made tothem. They will, in fact, be 


made to draw a prize, when they have not paid for a — 


ticket. 

I cannot hesitate to say, that the bill should be dis- 
missed. * 

Taytor, Chief-Justice, concurring in opinion with 
Jadge Henperson, it was ordered, that the decree be- 
low be reversed, and the Demurrer overruled, without 
prejudice and without costs. 
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The Breaident, Directors & From Cumberland. - 
Company, of: the State 
Banksy range, et al. J: 


A deed to a eopartnership vests the property in the contern, not ‘in 
the individual mémbers. Each takes am etitirety, and, by his own 
deed, can only convey his right to the residue after a settlement of 
the copartnérship accounts. ; 

A-reditor who takes an incumbrance to secure an antecedent debt, 
without releasing a surety, is not such a purchaser as is protected 
by want of notice. 

A mere éreditor, who has not obtained a lien by judgment, has no 
right to ask the aid of a Courtof Equity, to follow the property of 
his debtor. ‘ 

When lands conveyed to D. M. & Co. and also to,M. in trust for D. M. 
and Co. were conveyed by M. wko died insolvent, indebted to the 
Company, and without personal representation, to seeure his indi- 
vidual debt, i¢ was held, upon a bill filled by a creditor of the vo- 
partnership, to subject this properiy—first, that nothing passed by 
the deed, in the land conveyed to D. M. & Co. 

Secondly. That the creditor of M, was not a purchaser for value, 
within the meaning of the rule which protects them when they are 


not affected with notice. 
Thirdly, That no decree could be made, founded on the fact that Mt 


was a debtor to the copartnership, until his estate was represented. 
Fourthly. That the Plaintiff, not having established his demand, and 
having no lien, had no right to ask a Court of Equity for assistance. 


The bill alleged, that Robert Donaldson, John MeMil- 
lan and James Thorburn, in the year 1803, entered into 
copartnership, under the name and style of Donaldson, 
McMillan & Company—that, in the course of their busi- 
ness, they acquired real estate, which was either pur- 
chased upon speculation with the partnership funds, or 
was taken as security for debts due it. That, fromac- 
cident or mistake, or because the matter was not consi- 
dered of importance, the assurances for the land thus ac- 
quired, were not always. made to the copartnership by 
its name ; but were sometimes thus made, at others to 
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Donaldson 


v. 
The Bank of 
' Cape-Fear. 


EQUITY CASES ARGUED AND DETERMINED IN THE 


Robert Donaldson & Johu MeMillan, as tenants in com- 
mon, and in some instances, cither to Donaldson or to 
McMillan, in severalty, as-the one or the other happened 
tobe the active agent in the» purchase and assurance. 
That the copartnership was dissolved in the year 1808, 
by the death of Donaldson—that-at.the time’of its disso- 
lution, it was insolvent, and was indebted to one Sa- 
muel Donaldson, of London, in a very large sum. That 
McMillan died in the year 1820, also insolvent; and in- 
debted to the copartuership, and that he had no personal 
representative. The bill then averred, that the execu- 
tors of Samuel Donaldson, wlro dicd in ‘the year 1813, 


fora valuable consideration, had assigned to the Plain- 
tiff, the debt due their testator by Dondldson, McMillan. 


§ Company—that Thorburn, the surviving partner, who 
was a Defendant, had admitted this debt to be due, and 
in part payment thereof, had assigned to the Plaintiff, 
all the interest which vested in him as_ surviving part- 
ner, in the real estate in question. It was‘then charged 
that WeMillan, before his death, had conveyed the land 
thus acquired, with the partnership funds, to the De- 
fendant Strange, and one John Winslow, in trust, to se- 
cure the payment of his individual debt due the Defen- 
dant, the Bank of Cape Fear; and after discharging that, 
then, in trust, for other of his crediters—that Winslow 
was dead, and that the land remained in’ the hands of 
the Defendant Strange unsold. It was insisted; that 
McMillan was a trustee of the lands thas acquired, for 
the creditors of Donaldson, McMillan & Company, and 
that the Defendants had notice of that trust. Whe prayer 
was, that the Defendant Sirange, might be declared a 
trustee for the Plaintiff, and be compelled: to convey to 
him all the estate he held under the deed from MeWillan, 
and that all other parties having any interest in the land 
might join in the conveyance. 

The heirs of Donaldson and of McMillan, and also the 
persons beneficialy interested in the declaration of trust 
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made in thedeed to Strange and Winslow, were made. Dre. 1627, 
Defendants, and either filed formal answers or disclaim Donaldacki 
ers. The bill was taken pro confesso as to Thorburn. v. 
The Defendant the Bank of Cape Fear, admitted in its Lindos aby 
answer, the conveyance of McMillan to Strange and 
Winslow, and, that it was in trust, to secure a debt due 
it—that some of the property thereby conveyed, was ori-. 
ginally assured to Donaldson McMillan & Company ; but 
as to the fact that any part of that assufed to McMillan, 
was purchased with the funds of the copartnership, they 
denied any knowledge thereof, and put the Plaintiff to 
the proof of it—and they insisted, that they were pur- 
chasers for value, and without notice. The Defendant 
Strange, in his answer, insisted upon. the same facts, 
claimed no beneficial interest in the property, and sub- 
mitted to such a decree as should indemnify. him. 


The cause was argued by Gaston and Hogg, for the 
Plaintiff, and by Badger, for the Bank of Cape Fear. 


Henperson, Judge.—This bill is filed by one who 
claims ‘to be a‘creditor of the firm of Donaldson, AfcMil- 
lan & Company, and also the assignee of Thorburn, the 
surving partner of that firm. Its object is, to reach 
certain real estates, mortgaged or conveyed in trast by 
McMillan, one of the partners, to secure an individual 
debt, before that time owing by him, to the Defendant— 
the Cape Fear Bank. It alleges, and it is admitted in 
the answers, that some of the land was held by the co- 
partnership under legal titles, vesting the estate in it.— 
The bill also alleges, that there were other lands, the le- 
gal title whereof was in McMillan; but that he held them 
in trust for the firm, having purehased them with the 
copartnership funds, and for its benefit. The Defendants 
pat the Plaintiff upon proof of this trast, and allege that 
i?there was one,they are purchasers for value, and with- 


out notice. 
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EQUITY CASES ARGUED AND DETERMINED IN THE 


As to that part of the property, the legal title of which 
is in the company, the Defendant has not the shadow ofa 
claim, until the debts of the firth are paid. Property thus 


v. 
The Bank of situated,is entirely wilike an ordinary joint tenancy. The 


Cape-Fear. 


parties have no mioieties ; the property ‘resides in the 
company, not in the individual copartners.w Each has 
only acontingent right toa part, after thedebts are paid, 
and thecopartnership ended ; and therefore the transfer 
of one of the partners only passes that contingent right. 
The copartnership takes the entirety, to pass any thing 
but the contingent right, that is to pass the estate, the 
firm must convey, for that is the owner. It is something 
like an estate, granted to husband and wife ;, they take 


. by entireties, and not by moicties. If the husband grants 


one half, or the whole, nothing passes’ but by estoppel, 
and if the wife survives him, she takes the whole, not- 
withstanding the grant of the husband, for she’ is not 
bound by hisestoppel. If therefore, Mc¢Millan is indebt- 
éd to the firm, to the value of this property, the Defend- 
ant can claim nothing, until the debt is satisfied. If the 
land, the legal title to which vested in McMillan, was not 
held by him in trust forthe copartnership, very clearly 
the Plaintiff has no‘right. If it was so held, the De- 
fendant took it, subject to that trust, unless he discharges 
himself from it. He says that he is a purchasor for va- 
lue, witliout notice. From the case, as it appears at pre- 
sent, Iam inclined to think, that the Defendant, the 
Bank, is not a purchaser for value, but a mere incum- 
brancer. For what value did the Bank pay for the trust? 
Nothing ; it was to secure a debt contracted, before the 
trust was contemplated. As regards expentiture, the 
Bank stood after, as it did before the deed. Had the 


F Bank purchased with an antecedent debt, and no matter 


how old, (I use the word purchased in its vulgar sense) 
the extinguishment of the debt would have been value 
sufficient. Here the debt remains, as it was before the 
conveyance. Had the Bank even released endorsers, I 
presume it would have been suflicicat. 








- 2 pe Ge se, e. ae 








SUPREME COURT OF NORTH-CAROLINA. 


But the Court cannot decree for the Plaintiff as a cre-. 
ditor, because. he has not obtained a judgment ; be can- 
not pursue the property in the hands of the Bank, with- 
out obtaining a lien upon it, He appears as a mere cre- 
ditor, and nothing. is clearer than that a mere creditor 
cannot pursue his debtor’s property in the hands of a third 


person. Nor.can he sustain his claim as assignee to’ 


MeMillan’s part of the property, held. by the copartner- 

ship, without showing that McMillan was indebted to it. 
However strong the evidence of this fact may be, un- 
less the personal representatives of McMillan are be- 
fore the Court, ‘we cannot examine into’ it. His in- 
solvency and intestacy will not do ina case like this, 
for upon his indebtedness, depends the Plaintiff’s right. 
Neither is thy Defendant prepared for a hearing. It is 
quite probable, indeed I am’ almost‘satisfied of the fact 
from the uniform practice, that the Bank had indorsers 
for McMillan’s debt, who were discharged upon taking 
the trust, or mortgage. Tam unwilling therefore, in a 


case so important as this, finally to decide it, in its pre- 


sent state; but would recommend, that it be remanded, 
for the purpose of making ameidments, and preparing 
proofs, 

PER ‘Cunuam—Let the pie be remanded to the 
Court below, each party. paying their own costs in this 
Court. 


OP Upon the respective rights of the copartnership and of the se- | 


veral copartners, vide the following cases: Fox v. Hanbury, Cowp. 


449-— West v. Skip, 2) Ves. 239, better reported by the name of Skip - 


v. Harwood, 2 Swanston 586—Hankey v. Garret, 1 Ves. jr. 236—Field 
4 Ves, 396—Eddie v. Davidson, Doug. 650—Campéell v. Mul- 
lett, 2 Swanston 651—Sheriff v, Wilkes, 1 East.48—The King v. Rock, 
2 Price, 198—In Re Wait. 1 Jac. & Walk. 585—Moody v. Paine, 2 
John. Ch. 548--Nicholl v. Vandewater, 4 Do. 2%— Waters v. Taylor, 
2 Vee. & Bea, 299. 
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~~ Cliarlotte Ward, raat: of: 
pit *dohir mi Ward, 


\ $F 


‘Sehe Cotte ri 


A légaey ‘which is! equiit ie fg Ya Sahds aba @ are ave by we 
testator to the legates, is. a satrsfaction of the debt. ) 
Where A devised all his North-Catolina property to his sen B, and alb 
his Tennessee property to his son D, a resident of Tennessee, and 
3 ail his debts due in North-Carolina upon the devise to B, 
a debt dis’ to D leer than So ee eee Teer 
by'it. 


— This bill was filed to obtain the advice of the Court, 
and in order to expedite the. cause, a case agreed. was 
made up, of which the fallowing are, the material facts: - 

The Plaintiff’s testator formerly resided in the State 
of Tennessee, where he married and had issue David C. 
Ward. . Ow the death, of his wile, he removed to’ this 
State, leaving his son David, and a considerable proper- 
ty. in the State of Tennessee, where David has ever re- 
sided. , In this State he again’ married, and had issue 
Joseph E.Ward,and died considerably indebted here, and 
to his sou David two-hundred_and_ fifty. dollars, ~which 
was the only debt he owed out of this State. By his will 
he devised all his North-Carolina propérty to his son 
Joseph, and all thatin Tetmessee to David, and autho- 
rised his executors to sell sach of his property ‘in this 
State as they might deem necessary and sufficient for the 
payment of his “just debts in this State.” 

The question made by the case was, whether the debt 
due David was a proper charge upau the North-Caro- 
lina estate, or not. 

Gaston, for the Plaintiff, submitted the case without 

» argument, no Counsel appearing for the Defendant. 





Taytor, Chief-Jastice.—John D. Ward was indebted 
to his sen David in the principal sum of two hundred 
and fifty dollars, and devised to him all his property in 
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oun which consisting of real and personal estate 

‘of much greater value than the debt so ow- 
ing heal ‘testator to bis son. An order to ascertain 
whether the legacy shal] be construed a satisfaction of 
the debt, the general rule to govern us is, that a legacy 
which is greater, oF as great as the debt, shall be taken 
as a satisfaction ; and this rale is Brmly established, not- 
withstanding. the late, cases which decide, that. where 


there are circumstances, or presumptions, that the testa- 


tor did not intend it a¢ a satisfaction, the Court will 
lean against the rale. Where these circumstances de not 
exist, the rule will clearly operate, although it has never 
been a favorite with the Courts ; it being thought strange 
that if the estate is sufficient for both debt and bounty, 
the testator should not intend both. There is no circum- 
Stance in this case, to repel, the application of the rules 
but there is on the contrary a clause, in the will, from 
which an inference arises, that the testator was aware of 
the rule, and meant that it should operate, He makes 
a provision for the payment of his debts in this State, 
and none for the only debt he owed out of the State, viz: 
that to hig son, from the belief, probably, that he was 
paying that debt by the legacy. If therefore, the rule 
were not applied to this case, it must be disregarded in 
every other ; but this a Court has no authority to do— 
independently of the evils which, would arise from a 
want of certainty in the law. ‘Tam consequently. of opi- 
nion, that the debt of the testator to his son David, is 
not a charge, either in whole or in part, upon. the pro- 
perty in this State. ' 


Per Curiam.—Decree that the Jegacy to David C. 


Ward is a satisfaction of the debt due him. . 
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a prior unregistered one, of which he had notice. 


T's mortgagee, for the of keeping wp the mortgagor's credit, 
suffers his deed to remain t it' seems not to be fraudu- 
lent per’ se; but its chareter depends upon the intent. It is not 


é "fault ato one who knows the whole manaction. 


‘The papers in this cause were very voluminous an 
abstract of the whole of them is unnecessary, as it is 
thought that the folowing’statement is sufficient to place 
the points decided by the Court, Before the profession. 
The Plaintiff alleged, that’ at ‘the’ request of one Joel 


Thorp, he lent him 700 dollars, to secure which he took. 


a mortgage at six'months upon sandty negroes, That 
Thorp urged the to keep the mortgage s 

and‘not to have it? 
which the loan ve eian a he would ‘certainly repay 
it within that time- a its publicity would injure his 
credit, and cause his ors to press him immediately. 
That the Plaintiff, believing ‘Thorp to be solvent, as he 
was in possession of a large Visible property, and con- 
fiding in his promise of payment, had not procured the 
mortgage deed to be registered: That the Defendants 
had direct notice of its existence, being conusant of the 
whole transaction ; notwithstanding which, they had 
procured a deed of trast for their benefit from Thorp, in 
which the negroes mortgaged to the Plaintiff were inclu- 
ded. That they had cansed this deed-to be registered be- 
fore that to the Plaintiff, and liad brought an action at 





‘'y ldw against the Plaintiff for the negroes mortgaged to 


him, which he had taken into his possession soon after 
the expiration of the six months for which the loan was 
made. The prayer of the bill was for an injunction, and 


within the six mon py 


‘ 














SUPREME. couRT oF RORTH-GAROLINA, itd 
satisfaction to the Plaintiff's merigng ree the property Dag, 1827. 





conveyed to secure the.Defondants.._ ae 
The Defendants,.in. their, answers, silmitted express, 

notice of the Plaintif?s denied. that Apes 

Thorp was generally estoen ini iain ee 

he gave the thortgage to the Plaintiff, but alleged.th: 

was then, and before; that time, bad-heen greatly 

credited, and that many » were- hanging, over 


him ; that the Defendants. ‘they might’ snstain 
a loss by him, had made up sr a his. debts and 
effects, the result of which being unfavorable, the De- 
fendant Furner had waited upon him and communicated — 
it to him, and had asked for and obtained a conveyance 
for their secarity. They insisted that the Plaintiff had 
fraudulently concealed his mortgage,with the view of giv- 
ing ‘Thorp. a false-credit, and enabling him to delay his 
creditors'in.the collection of their debts, and that they had 
obtained a fair pridrity ,over. the Plaintiff, which ried 
submitted they were j ifled in. 

"The canse was. upon bill: and answer, by his 
pi oon seer Nasu, on ‘the Spring Circuit of 1826, who 

ed an injunction previously obtained, and dis- 

bee the bill--from vhich depron the Plaintiff appealed. 


The cause was shortly argued in ‘this Court, by Bad- 
get, for the Plaintiff, and Gasion Hogg, for the De- 
fendants. 


Taytor, Chief-Justice. From the facts and admis- 
sions in this cage, my opinion is, that the Complainant 
is entitled: to relief. The first question arises on the act 
of 1715, (Rev. ch. 7) relative tomortgages. A mortgage 
between the parties is valid, although no registration be 
made, as well from the words‘of the act, as the uniform  _ 
construction of it. Its professed desiga was to prevent * 
frauds by double’ mortgages, which design is’ accom - 
plished by giving priority to a subsequent mortgage, if 
registered before a prior one, unless the latter be regis- 
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; : } y : provds ; ’ 
stronger than t thence of het tear , 
onely sult ar 9 Sage Ao ee be a 


‘poliveydrices, and frauda- 
faing rapt 


act of 1715. The Brit 


soon after its aap vhich'ha Sentinved, ginice, with- 
out any diversity. opinion ; “that. where ® person had 
Ho notice of-a'prior conveyance, there the registering of 


the subsequerit conveyance shall make or prevail against 
the prior ones but.if he lad notice of. the prior one, then 
it was not a.secret conveyance, by which he cquld possi- 
bly be prejudiced. By this construction, the deed is made 
void against the subsequent. purchaser or mortgagee, 
whereby they gain the legal estate, but.they are still left 
‘open. to any. Equity, which a prior purchaser or incum; 
r may. have against them, That the Defendanis. 
hat notice, before taking the deed of trust; is distinctly 
admitted ; and the remaining question »is, whether the. 
purpose for which.the mortgage to Pike. was omitted to 
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thought by: te pales Sau the pel 
his eyes do not. appedr ta. | 
situation, until Caraer- waited) upon: him, after‘he 
made.an estimate of. his debts and his property... 

engaged in trade, it was of importance that his 
should not come upon. him all at o7 
bly y would have Wong, when 4 
pel bgt etl * 
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n ot Dit. 1827, 


“Fike” 
Ajeined 
“and Tamme 


credit for a whilé, oon eerie enabled dhimn to pay alblite’ >. 


debts. aan ae Balt intents g 
impute frail to emi f 

did mot require ; bu ene 80, ib 1s void 

those only. whem: oui It was im- - 
possible that the De red,.since they~ 
were apprised of the ro think’ that? 


this act for thé preyention would have the ef, 
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‘an act which we Taw. 
against 


fect of promoting it, if ‘the consciences, of t the Defendants. 7 


could not be affected by the notice; forthe object of:the: 
registry being to give notice, the necessity of it is buper- 
seded, as to thse who ary poche ‘without, nore Hed 


Haat, Judge. <i object 6 6F thie Taw in reiting the 
registration of deeds of ‘trust: ‘and ‘mortgage, i is to prevent 
fraud, by. giving notice, of stich, deeds,to. subsequent pur- 
chasers and morigagees, but when they have noticeof 
them in ahy other way,'tle object of the law is answered 
as much as if\théy Were registered ; ‘and ‘they have no 


equitable ground to complain for the ‘want of registra.’ 


tion. This, isa plain principle: of Equity, long acted 
upon, and easily mnderstoods ,. The: authorities.on the: 
subject are collected together by Sugden in bis treatise 
on the law of vendors, (2 American, from the 5th London 
edition, 511 n.) ° 
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irey's on Real Property, (1 London Ed. 
“ 154, 155.”) 
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t J shall close with observing, that Courts of Equity bave not thought Dac. 1627, 
« St to urge their doctrines upon notice, in opposition to decisions} at “~V~? 


“law, that voluntary conveyances, are void under the statute of 27 
‘« Eliz. to prevent fraudulent conveyances; against subsequent purcha- 
“ sers even with notice, although the argument, that what the purcha- 
** ser knew could never be afraud upon him, is equally strong here as 
upon the registry and docketing acts. Neither have they interfered 
« with the two successive acts for memorializing life annuities sold for 
“money. Whatever may be the policy of these different acts, it does not 
“ appear that either the justice or the simplicity of the decisions upon 
“ them would have been improved by the introduction of the equitable doo- 
 ttine of notice. Ibid. 160, 161." 


Where the payee of & promissory noté mutilated it, by cutting off the 
name of the attesting witness, it wae held that he was entitled to no 
relief in a Court of Equity, 


The Plaintiff in his bill alleged that the Defendant 
was indebted to him in a sum of money, secured by two 
notes, which were attested by two witnesses ; that from 
ignorance that the act would affect the validity of the 
notes, he cut off the name of one of the subscribing wit- 
ness ; that he had brought an action at law on the notes, 
in which he had failed, in consequence of this altera- 
tion ; that nothing had ever been paid by the Defend« 
ant on account of the debt secured by the notes, but that 
- the whole thereof was still dae. The prayer of the bill 
_was for payment of the debt due the Plaintiff by the 
Defendant. 

The Defendant in his answer, admitted the execution 
of the notes as charged in the bill, but averred that they 
were given upon ap usurious consideration, which he 
could only prove by the witness whose name had been 
cut from them. He insisted that the Plaintiff had muti- 


lated the notes with the view of depriving him of this 
Vol. x. #34 
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Dec. 1827. testimony, and prayed all the benefit of the legal defence 


ee a 


arising either from the usurious nature of the contract, 
or from the mutilation set forth in the bill. 

A replication to the answer was filed, and proofs 
taken, but they are not Soenannay to the elucidation of* 
the case. 

The cause was submitted by Wilson, for the Defen- 
dant, no Counsel appearing for the Plaintift 


Tartor, Chief-Justice.—It is of great consequence to 
society, that written contracts should be preserved free 
from every circumstance of suspicion. The old cases 
have laid down with much precision, the law relative to 
deeds, that any alteration by the obligee will avoid the 
deed, as well as any alteration by a stranger in a mate- 
rial part ; and modern cases have extended the rule to 
bills of exchange and promissory notes, in which it is 
still more applicable, from the number of hands through 
which they may pass. If the alteration might be made 
with impunity, with the chance of gaining if successful, 
and not losing in theevent of detection, it is probable 
such attempts would be frequently made, and nothing is 
more likely te check them, than its being understood, 
that by tampering with a written instrument the creditor 
loses his debt. Courts of Equity have, from an early 
period, acted on the principle of presuming every thing 
in odium spoliatoris. Inthe time of Lord Ellesmere, a 
decree was made against a Defendant for an estate, up- 
en the ground that he was vehemently suspected of hav- 
ing suppressed adeed, Lord Hansdon v. Lady Arundell, 
(Hob. 109) and many cases have since occurred in Chan- 
cery, and decided on the same ground.—(Sanson v. 
Nunnery, 2 Vern. 561—Hampden vy. Hampden, 1 Bro. 
P. C. 250—Dalton v. Coatsworth, 1 P. W. 751.) 

The alteration of this note was in a most material 
point, tearing off the name of that-witness by whom alone 
the consideration of the contract could be proved, If 
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after a spoliation of this kind, Equity wou ld relievethe Dze. 182%. 


creditor, it would encourage others in like circumstan- 
ces, to repeat the experiment. 
I remember a case, tried when I was at the bar, ‘the 
ultimate decision of which in the Superior Court, was 
believed to be entirely correct. The suit was institu- 
ted in the County Court, against executors on-:the bond 
of their testator. Between him and the Plaintiffs there 
had been other dealings by open accounts, and some pay- 
ments made, which though directed to be applied to the 
credit of the bond, were credited:to the open account.— 
The subscribing witness to the bond had been called on 
to witness this direction, and the Defendant’s Attorney 
having pleaded non est factum, required the presence of 
the witness. But after the case was put to the Jury, the 
Plaintiff’s Attorney tore off the name of the witness, and 
the Court allowed him to preve the obligor’s hand-writ- 
ing. Upon appeal to the Superior Court, it was ruled 
without hesitation, tliat the mutilation had destroyed the 
bond. ‘The obligee afterwards made.an unsuccessful at- 
tempt to recover the money in Equity. I think the bill 
should be dismissed with costs. 


Haz, Judge—The Complainant states, that he had 
no bad motive in view, when he cut off the paper from 
the instrument on which the witness’s name was written. 
This may be true ; but as.it is difficult te fathom men’s 
motives, particalanly when contradicted by their acts, 
and as others may hereafter say their intentions were 
equally pure, when they acted from the most selfish ones, 
and as a general rule of conduct must be laid down for 
all, therefore, the law will not permit a man to explain 
bis motive when he does an actin which he is so mach 
interested as the Plaintiff was in the present case. But it 
judges of his motive from the act done. By cutting off 
the name of the witness, the instrument might have beea. 
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Sharpe 


v. 
Bagwell. 
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Dee. 1827; proved by the other witness, without running avy risk 
Rig sae of bringing to light the asurious consideration, on which 
© iJames Do. the note is charged to have been given. 


sir’ heim I have no hesitation in saying the bill should be dis- 
missed with all costs. 


Per Cvrtam.—Let the bill be dismissed with costs, 


In be matter of James Dozier’s 
rs, upon the ran of >From Carrituck. 
Ton P. Hughs 


Where land is sold for the purpose of partition, the share of a feme covert 
in the proceeds, is considered as realty, and cannot be paid to her huse 
band, except she directs it upon a private examination. 


From the petition and exhibits, it appeared that the 
lands of James Doxier had been ordered by the Court of 
Equity for the county of Currituck, to be sold for the 
purpose of partition; that one Dennis Doxier, the hus- 
band of one of the persons entitled to the proceeds, had 
purchased them, and that, upon-the confirmation of the 
sale, the Master was directed to credit his bond, given to 
secure the purchase-money, with the amount of his wife’s 
sharethereof. The petition then stated, that Dennis Do- 
sier bad died, and that the petitioner, James P. Hughs, 
had intermarried with his widow, and it prayed that the 
share of the wife might be paid to the present husband, 


No Counsel appeard in this Court, 


Hax1 Judge.—No doubt the money coming to the wife 
of Hughs, is to be considered as land. But her present 
husband has no better title to it than her first had. ‘To 
entitle him, it is indispensable that she should be 
privately examined, touching her assent that he should 
have it; or that she be examined in some way such as 
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the Court shall direct,equally solemn as that prescribed Deze. 1827. 


upon a conveyance Of her real property. When this is 
done, 1 see no objection to granting the prayer of the 
petition. 


Per Cur1am.—Let the cause be remanded at the 
cost of the Petitioner, 


i 


James Allen 
2, 
The Buncombe Tornpike Company 


Where the Legislature authorised one to open a toad and collect tolls on 
it, a subsequent authority for a similar purpose to another, is valid, al- 
though it may diminish the profits of the first road. 


The case made by the bill was, that the Legislature 
in the year 1801, granted to Job Bernard and Philip Hood- 
enpile, the right of opening a turnpike from the house of 
William Hunter, in Buncombe county, to the Tennessee 


| Prom Buncombe. 


line, and authorised them to erect gates on the road, and 


collect toll from persons travelling on it. That the 
grantees at great labor and expense, had opened the road 
as they were thus authorised, and had rendered it passa- 
ble to travellers. The bill then set forth a partition of 
the road between Hoodenpile and Bernard, and a convey- 
anee of the eastern half thereof to the Plaintiff. That 
the Legislature, by an act passed in-the year 1819, had 
recognised the property of the Plaintiff in the road, and 
in consideration of the great expense which he had in- 
curred upon it, had extended the term during which he 
was authorised to collect tolls thereon, until the year 
1831. The Plaintiff alleged, that he had faithfully per- 
formed his duty to the public, by keeping his road in re- 
pair, and that he had done nothing to forfeit his fran- 
chise. But that the Legislature, in the year 1824, had 
incorporated several individuals, by the name and style 


ad 
Allen 


v 
Company, 








Dec. 1827, 
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Allen 


v > 
Turnpike 
Company. 





EQUITY CASES ARGUED AND DETERMINED IN THE 


of “ The Bancombe Turnpike Company” (the Defend- 
ant) and had authorized them to survey and “open a road 
from the Saluda Gap by the way of Smith’s, Murray ville, 
Asheville and the Warm Springs,to the Tennessee line.” 
That the route-thus pointed out, within which the fran- 
chise of the defendant was to be exercised, interfered 
with that of the Plaintiff, and that the grant to the latter 
being the oldest, the Legislature did not intend to affect 
it by the grant to the Defendant. That the Buncombe 
Turnpike Company had recently surveyed and laid out 
a road, upon the roate they were authorised by the act 
incorporating them, to open—which after following the 
road of the Plalntiff, left it about three miles from its 
commencement, at Hunier’s, and then diverged from it 
in such a manner, as greatly to injure the Plaintiff in the 
profits of his franchise, by enabling travellers to pass 
round his toll gates. The Plaintiff prayed that the De- 
fendant might be enjoined from using any part of his. 
road, and from entering thereon with the view of opening 
a road, which would divert travellers from his gates. 

A full answer was filed, but as the case was decided 
upon the allegations of the bill alone, it is unnecessary 
to give an outlime of it, or of the mass of documents filed 
as exhibits. : 

The cause was heard upon bill and answer, by his ho- 
nor Judge Norwoon, who dissolved an_ injunction pre- 
viously granted, and dismissed the bill without costs, 
from which decree, the Plaintiff appealed. 


Gaston, for the Plaintiff, contended, that the acts com- 
plained-of were plainly injurious to the Plaintiff, and that 
his appropriate remedy was by injunction. He insisted 
that the plaintiff being in possession of a franchise, it 
could not be taken from him even for the convenience of 
the public, without giving him an equivalent. For this 
he cited (Croton Turnpike Company vy. Ryder, 1 Johns. 
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Ch. Rep. 611—Ogden v: Gibbons,.4 Do. 150—Newburg Dev. 1827. 
ep ’ 


Turnpike Company v. Miller, 5 Do. 101.) 


Allen 


Wilson & Badger, contra, admitted that the Legisla- qurnpixe 
ture, after granting a franchise, ‘could.not retract that Company: 


grant, and give the same individual franchise to another. 
But they insisted that the Legislature had a perfect right 
» to grant another franchise of the same kind, if the public 
convenience requiréd ft, of. whicli they were the only 
judges. They contended, that the cases cited had no ap- 
plication, being casesin which mere private individuals, 
without a grant from the sovereign, had undertaken to do 
acts inconsistent with rights granted by that sovereign. 


Hatt, Judge. —The Plaintiff does not charge in his 
bill, that the Defendants are about to divest him of a 
right, acquired under the act of assembly, to his turnpike 
road, or that the act of incorporation authorises them to 
do so; bat that, in all probability, the travelling custom 
will withdraw from his road, and a preference be given 
te that opened by the Company; and that his road is 
to be travelled over about three miles, before that of the 
Defendant’s commences. 

With respect to the last objection, it may be answered, 
that the Defendatits by passing over his road, do not di- 
vest his right; he can charge them, or any other persons, 
who travel it pro rata, for that distance, as well asa full 
price for using the whole of it. 

As to the first objection, that the profits of his road 
will be diminished by the location of tlhe Buncombe Turn- 
pike Road in his neighborhood, it may be answered, that 
it is the province of the Legislature, to establish roads 
wherever they think the population and convenience of 
the country require it; and that private interest and in- 
dividual convenience, must yield to the public good. It 


is not to be presumed on slight grounds, that the Legis- — 
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- Jatare would incorporate a company to open a road for 


the purpose of oppressing an individual, or for any other 
object, except that of advancing the convenience of the 
community. Neither had the plaintiff a right to expect, 
when the grant was made to him, that no other of a si- 
milar kind would ever be made to any other person, in 
the same section of the State. 


Improvement is the result of experience and observa- 
tion, and the Legislature, collected from all parts of the 
State, have a constitutional right to avail themselves of 
these.means of knowledge. They have done so in the 
present case, and their will must be the law by which it 
is to be governed. If the profits alone of the Plaintiff 
are,.to be consulted, probably they would be lessened, if 
another road was opened any where within a day’s ride 
of his. ‘Surely this cannot be the rule, by which the 
case is to be decided. It is unnecessary to to 
the particular circumstances of this case, as set io 
the bill, answer and exhibits. .I think the general prin- 
ciples advanced, sufficient to decide that the bill should 
be dismissed. 


Per Curtim.—Affirm the decree belew, except as to 
the costs, and decree that the Plaintiff pay the costs be- 
low, and in this Court. 
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Kezanah Picket and othérs 
Susannah Johns and others, 
‘Same Daliptante as Plaintiffs 
Same Plaintitts as Tn 


Upon a bill filed in this State, to execute a decree made in South Caro: 
lina, i¢ was held, Tarndn Chief-Justice dissentiente, that the Courts 
of this State have a fight to éxamiine into the merits of the decree as 
upon a bill of review, 


Where a resident of Sduth-Catolina, upon sepatating from bis wife, gave 
her a post mortem bond for her own benefit, aid that of their children, 
and died‘in S outh-Carolina, having voluntarily, conveyed land in this 
Btate to illegitimate children, i¢ was held, Tarion Justice dissenting, 

ft that a decree of the Chancery of Scuth-Carolina, declaring this tonvey- 

ance to be void against the wife and children, was 4 nullity, the subject 
matter being witout its jurisdiction: Whether the land conveyed to 
the illegitimate children is liable to be taken for the satisfaction of the 
bond, Quere 

In such a case, it seems that subsequent adiciedasials, teade by tie fa} 
ther to the children provided for by the bond, are considered a4 4 satis 
faction of it pro tanto, arid it is clear, that land charged with the pay- 
ment of his debts is to be exhausted, before a Court of Equity will sub 
ject propezty cogveyed, or bequeathed to the illegitimate children. 


The bill was filed by Kexanah Picket and her tras- 
tees. The Plaintiffs alledged, that one Micajah Picket, 
the husband of the Plaintiff Kexanah, after the mats 
riage between them had subsisted for many yeats, and 
after a nuthber of children had been bora to them, €om- 
menced an adulterous intercourse with the Défendant 
Susannah, whieh extended so far, that in the year 1800, 
he separated himself entirely from his wife and family, 
and withdrew his support and protection from them.— 
That upon this event, Micajah agreed with the Plaintiff 
Kexanah, upon condition that she would not molest him 
with lawsuits, and would during his life, relinquish all 
claim to a support out of his estate, at his death, to cause 


Vow 1, $5 


| rrom Ratherford. 
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a sum of money equal in value, to the property he took 
with him at-tlie time of the separation, to be paid her for 
her own use, and that of several of their children. That 
in parsuance of this agreement, the Plaintiff Kezanah, on 
the 12th of December, 1800, executed to her husband 
Micajah, a bond with sureties, in the penalty of $6,000, 
conditioned not to molest him with lawsuits, or to claim 
a support from his property during his life. At the 
bame time, both Kexanah and Micajah executed a con- 
-veyance, whereby certain slaves and other property, were 
settled upon six of their children, and on the 10th of — 
January, 1805, Micajah having ascertained the value 
of the property he carried off with him, executed to the 
‘Plaintiff Kexanah,his bond in the penalty of $30,000, con« 
ditioned to be void upon the payment to her after his death, 
of the sum of $9,850, with interest, which sam of $9,850, 
was to be divided between the Plaintiff Kezanah and three 
of her children, not provided for by the deed ‘of December 
12th, 1800, in certain specified | proportions. The Plain- 
tiff Kezanah averred, that she had strictly complied with 
the conditions upon whieh this bond was executed, and 
had ‘hot molested her husband with lawsuits,-or claimed 
a support from his property ; but that her husband had 
used every stratagem in his power to deprive her of the 
‘benefit of his settlement, and particularly, that he had 
‘conveyed fo dite James McKinney, who was a Defendant, 
‘and’ who bad married an illegitimate daugliter of Micajah 
by: thé Defendant Susannah, alarge proportion of his pro- 
perty, consféting of slaves and of a tract of land in Ru- 
‘therford’ county, upon a pretended sale, but in fact ‘upon 
‘a secret trust, fo hold it with its increase, and accu- 
‘mutations, for the benefit 6f the Deféndant Susannah, 
‘and ther childtén by Micajah, ‘That Micajah’ Picket, 
‘ied in the year 1822, having by will, devised the whole 
‘of his’ estate, except some small legacies to his children, 
“by the Plaintiff Kezanah, to the defendant Susannah and 
her illegitimate children, and appointed McKinney and 
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one Hiram Whitehead, his executors, It was then averred Dre. 1827, 


in the bill, that the testator Micajah died at his usual ' i 


residence in the State of Soutli-Carolina, which was also 
the domicile of the Plaintiffs, and one of the executors 
and most of the legatees, and where the greater part ofhis 
property was situate; that the Plaintiffs ‘had filed their 
billin the Court of Chancery of that State, against theex- 
ecutors and legatees, who were all personally served with 
process and contested the suit; that upon the hearing of the 
cause, the Court decreed that the bond détivered on the 


10th of J anuary, 1805, by Micajah Picket to the Plaintiff 


Rexanah, was ip Equity binding upon volunteers—and 
that the settlement made on the 12th of December, 1800, 


by Micajah & Kezanah Picket of slaves and other pro. 


rt upon six of their children, was valid, so far as re- 

ted volunteers claiming under. Micajah. That the 
deeds made by the tedlatse Micajah’ to McKinney, 
of slaves:and land in the county of Rutherford, were 
fraudulent, and void against the claim of the Plaintiffs ; 
and also that the Plaintiffs should have satisfaction fo 
the amount due upon the bond delivered to the Plaintiff 
Kezanah by the testator, out of the property of which 
he died possessed, and out of that conveyed to McKin- 
ney, so far as the same was within the reach of the pro. 
cess of the Court. It was ‘then charged, that a large 
sum remained due upon that decree, after exhausting 
the property of the testator within the jurisdiction of the 
Courts of South-Carolina ; that the present Defendants, 
who were the executors ‘nil legatees of Micajah Picket, 
with a view of evading that decree, had removed some 
of the personal property to this State. The Plaintiffs 
prayed a discovery and account of all the property which 
the Defendants had received from Micajah Picket, and 
that they might have execution against the same, or any 
other property of the testator with in this State, to sas 
tisfy the balance due upon the decree of the Coart of 
Equity for the State of South-Carolina. 


v 


-osm- 
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Dsc, 1827: "The Nefendants, who were the executors and legatees 


Picket 
wv 
Johns. 


of Micajah Picket, in their answer, admitted most of the 
material facts set forth in the bill, They contended, 
however, that the decree which th2 Plaintiffs had ob- 
tained in South-Carolina, had been satisfied either from 
sales made of the testator’s property in South-Carolina, 
or by advancements made to the children af Kexanah,wha 
were entitled ta a part thereof, by the testator, either in 
his lifetime ar by his will——they insisted that the honds 
and deeds executed by the testator and the Plaintiff Ke- 
wanah, and set forth in the bill, were intended for the 
adjustment of family disputes, and should be considered 
as a family settlement ;.they therefure insisted that all 
advancements made by the testator, either by will or 
atherwise, to any of his children by the Plaintiff icexa- 
nah, should be considered as @ satisfaction pro tanto 
thereof, and as equivalent for the property settled. upon 
his children, by the deed of December 12th, 1800, 
The Defendant McKinney, admitted the conveyance tq 
him, by the testator, of a tract of land in Ratherford 
county, and of certain slaves; he contended that he was 
a purchaser for value, as in consideration of the convey- 
ance he had agreed to attend to the estate for the term 
of ten years, working thereon himself, together with the 
hegroes conveyed to him, and one of his own, to keep 
an account of the profits of the plantation, and at the 
end of the term, to convey five-sevenths of the original 
value, together with its increage and accumulation, to 


five children of the testator by the Defendant Susannah, 


The other Defendants, who were the children of Susan- 
nah, some of whom were infants, insisted that they were 
creditors to the value of their Jabour, and claimed the 
possession of their legacies unti] they were severally sa- 
tisfied the amount thereof. 

The will of Micajah Picket, and a copy of the record 
of the suit in South-Carolina, were filed as exhibits. By 
the first, it appeared that he devised property of differ- 
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ent kinds to the Plaintiffs, who were his children, and 
charged his debts upon his Jands in the county of Bun- 

.combe, The contents of the latter have been anticipated 
in giving a statement of the bill and answers. It ap- 
peared however, that several of the Defendants were in- 
fants, and answered by their guardian; bat no day was 
given them upon their full age to show canse against 
the decree. 

The cross bill prayed a discovery and an account of 
the advancements, made by Micajah Picket to any of his 
children. 

Replications were taken and proofs filed ; they princi- 
pally related to the amount of the advancements, which 
the Defendants insisted should be brought inte account. 


' Gaston & Badger, for the Plaintiffs in the erigiaal bill, 
contended, — 

‘That the decree made in Seuth-Carolin a, was concla- 
sive upon this count—that proceedings in Cearts of 
Equity were as fully embraced by the constitutional pro- 
vision and the act of Congress upon that subject, as 
those of a court of Law. (Mills v. Duryee, 7 Cranch 
481. Hampton v. McConneli, 3 Wheaton 234). 

That, independently of the constitutional provision, 
upon principles of national comity, it is presumed to be 
correct, until plainly impeached. 

It does not appear judicially to the Court whag is the 
law administered in South-Carolina ; but admitting it te 
be that of the English Chancery, the decree is correct. 
Chancery does not aid pure valunteers; but it enables those 
whose rights are founded upon what is termed a merito- 
rious consideration, to assert them. Conveyances made 
without a valuable consideration, to a wife or children, 
are enforced in England, against those which are parely 
voluntary. (Coleman v. Sarel, 3 Bro. Ch. Rep. 12. 1 Ves. 
j’r- 50. Taylor vy. Jones, 2 Atk. 600, .4mbler 468), 


Dre. 1897. 
a gal 


Johns. 
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, But here, there is a consideration of actual value 
moving from the wiley ‘which is gufficient even at Jaw, 
to support a Promise to her. children, viz. the abandon- 
ment of all right to a support at the hands of her husband. 


Wilson, for the Deferidants, contended strenuously, 
that the landg‘in Rutherford, were not liable to satisfy 
the decree, and Ae-insisted that this Court was not bound 
toenforce the decree, made in South-Carolina, unless they 
were:satisfied with the principles upon which it was 
founded... -It can have no greater obligation here, than 
it has in the Courts of South-Carolina, and there it can 
be reversed; either\upon a bill of review, ora petition 
for a rehearing, Ho contended, that the whole matter, 
as itregardeil thelandin this State, was coram non 
judicey and void, Besides, the decree was plainly erro-. 
neous, as.it: was pronounced ‘against infants, and they 
had no day given them to show cause against it, Butit 
was also incorrect in the law which it administered, if we 
take it for grapted, that the Courts of Equity in South- 
Carolina, are governed by the rules of the English Chan-., 
cery:, . In England, whem both parties have the same 
merits, Equity,.does not interfere between them, but 
leaves them to-assert their rights at law, Thus where 
both the parties are eg the equity. being equal, 
the law must decide. So also, when both are volunteers, 
he who has the legal title must prevail. . (1 Fonblauque 
$35 to. $50). ._Exetuted. voluntary agreements, prevail 
against those which are executory. (Bunn v. Winthrop, 
1 Johns, Ch. Rep. $29). . 

The bond given to the Plaintiffin this case was purcly 
voluntary, if not as to the mother, surely it was so as to 
the children. But a bond given to the mother of an il- 
legitimate child, is’ supported in Equity ; and where 
property is given toan illegitimate child, who is in 
possession, no instance can be found where it has ever 
been taken away, except for an actual creditor. (Bunn 
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v. Winthrop. annandale v. Harris, oP. W, 439, ‘Ryder Dre.. 1827. 
rw 


v. Kidder, 10 Ves. 360). 


Here, then, there are two sets of. volunteers, with a 
moral obligation on the part of both, on him under 
whom they claim, the one with a legal title, and in pos- 
session; the other with a mere ‘executory. agreement. 
Under these circumstances, the law must prevail... ; 


Hatt, Judge.—I am willing to give to this decree all 
the . obligatory force, which is.attached to. it in South- 
Carolina ; and there,: it is binding upon’ the parties, 
while it remains in force} but: itis not pnalteralile; I 
suppose it may be reversed there, in»whole or in part, by 
bill of. review, either for error in law, or for matter of 
fact, properly brought before the Court. It cannot. bo 
mére obligatory here than it is there. If it could be re- 
versed there, and the cause of feversal is apparent to this 
Court, where the execution is prayed for, that cause of 
reversal may be examined, as ifit was reheard upon a 
‘bill of review. | This Court has no other way of coming 
at it; however I give no opinion on this part of the case, 
because I concér in the principles, upon which ‘the-dé- 
cree is based. . I think the \contract ‘between Micajah 
Picket & Kezanah his wife, in the year.1805, was founded 
ona good, and meritorious consideration. Thatiapoint 
of obligation, it is more than equal to settlements, made 
after marriage; because in this case. a compensation 
for the injury he had done. her, the continuatien of 
which was contemplated for: the rest of ‘his life, viz. in 
withdrawing his protection from her, ‘and withhohlinag 
from her any thing like a suitable support, formed a con- 
sideration in addition to that apon which’such settlements 
are supported. The settlement upon the children was 
also founded on a meritorious consideration, and the 
more to be enhanced, as it announced that a father’s 
care was about to be withdrawn from them also. 


Picket 
. We 
Johns. 
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The decree in part has been executed in South-€aro- 
lina; and it remains to 66 éxecuted in this State; and 
the Plaintiffs are entitled to adecree for that purpose. 
But what property shall be liable to to that decree, is made 
a question. It is admitted, that the Buncombe lands are 
liable, as well as other property which belonged to the 
testator, undisposed of at his death. 

I think it equitable; that any donations made by Pic- 
ket to the Plaintiffs, after the date of the contract, should 
be brought into the account. 

It is contended; that the lands in Rutherfordton are not 
Hable. These lands were conveyed in the year 1817; to 
the illegitimate children of Micajah Picket, but not upor 
a valuable consideration. The conveyance was volusv 
tary, and I am inclined to tlink they are liable. It i# 
held, in Taylor v. Jones (2 Atkyns 600) that a settle- 
ment on a wife and children after marriage, is a valua- 
ble consideration as to the husband, and even against a 
a voluntary conveyance. If avoluntary conveyance ie 
made, and there is a defect in it, so that it cannot ope- 
rate at law; equity will not decree an execution of it; 
but if it is intended as a provision for younger children, 
the rale is different. (Allen v. Arme, 1 Vent. 365. Cole« 
man V. Sarel, t Ves.j’r. 54—Ibid. 3 Bro. 14—-Cases 
in Equity ab. 24—Bacon’s Abr. Agreement. B. 2). 

From these authorities; it would seem that the lande 
in Rutherford are liable to the Complainants’ demand. 
But if the Defendants have enhanced their value by la- 
bour, that additional value should be brought into the 
account. Qn these different points, a reference should 
be made te the Master. 


Henperson, Judge.—I méan nof at present, to ex- 
press an opinion upon the conclusiveness of the decree of 
the Court of South-Carolina, upon matters within its 
jurisdiction ; bat I am inclined to believe, that it stands 
before us as upon a bill of review, liable to be reversed 
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for error in law apparent upon its face,or to be impugned Dec. 1827} 
P ’ pugn 


by facts since discovered. Greater sanctity cannot be 
claimed for it here, than is given it in the State where 
it is made, and there, I presume it may be reviewed, and 
reversed forerrror. And if it cannot be resisted here, 
when attempted to be enforced by bill, our Courts would 
be open to enforce the decrees of other States, and shut 
to an examination of their errors ; for we cannot bring 
them before us by bill of review. This is in accordance 
with the Constitution of the United States, and the act 
of Congress ; it is giving the decree the same faith and 
credit here, that it has in the State where it was made. 
(Baker & Child, 2 Vern, 227. West v Skip, 1 Ves. sen, 
245.)° But whatever may be the effect of the decree, or 
judgment of a Court, either of our ‘own or another State, 
upon a matter within its jurisdiction, it is clear, that 
upon a matter without it, the decree of judgment is a 
nullity every where; forall the faith attached to them, 
arises from the fact, that the Court is authorised and 
appointed by law to act upon the subject. 

I think, that part of this decree was given upon a mat 
ter within the jarisdiction of the Court, dnd part upor 
a matter without it: It was competent to the Court to 
set up the contract between Picketand his wife, to 
its payment by the executor and legatees of Picket, out 
of the assets of the estate, wherever situated, and to re- 
move every obstruction to the process of the Court, is- 
sued for the satisfaction of the decree. These Defend- 
ants, as legatees of Picket, are affected by the decree 
and it is evidence against them, so far as they claim any 
thing under the will. But as donees, or grantees of the 
Rutherford lands, I think that the decree affects them 
not; for with great respect and deference for the distin- 
guished gentleman who pronounced it, I. think the 
Court had no jurisdiction. -For although it is admitted, 
that the Court, having the power to make 4 decree, has, 
as incidental thereto, the power of making that decree 
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effectual, and may, by virtue of that incidental power, 
remove every obstruction te the process of the, Court, 


iw carrying it into execution ; yet this incidental power 


can be carvied no bigher than the source.from which it 
arises—the right to enforce thedecree. If therefore, the 
obstruction djd mat, in fact, impede the process of the 
Court, the Court right to igterfere with it, or 
pass upon it. It is e fact of obstruction, which gives 
rise’ta the.power ef removal. In this case, the obstruc- 
tion arose from the locality of: the lands, and not from 
the, claim of the Defendants. Therefore, all that was 


~ said. or.dofie, in regard to the Defendant’s title, and 


every thing else th relation to them, as donees or gran- 
tees of these lands, is a perfect nollity, But to expedite 
the business, the Clerk and Master will take an account 
of all payments, advancements or donations, made by Pic- 


- Kebto the Complainants, or either of them, since the 


deeds of 1805... He will also take an account of the va- 
lac of the Jabor and sérvices of the Defendants, the il- 


legitimate children, which came t0 the use of Picket, de- | 


ducting the expenses of rearing them; for as they are 
deprived of the charities of children, they are entitled to 
the rights of strangers. le will also take an account 
of the consideration paid, or given upon the deed of 1816, 
and. fport,to the next Court. ' The Sheriff of Buncombe 
willsell the Buncombe lands, upon the premises, upon a 
credit of one, two or three years, giving forty-one days 
notice at the Court-house, and five other public places, 
and report to our next Court. 


Tayton,C.J.dissentiente...1f the assistance of this Court 
were sought to effectuate a decree of a foreign Court of 
Chancery, the merits of it would be open to examination, 
abd we should be convinced of its justice and propriety, 
Before we proceeded. Likea foreign judgment at law, 
it would be but prima facie evidence of the justice of the 
demand. But when the Constitution of the United States 
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has declared, that “full faith and credit shall be given in De 1827, 


each State, to the public acts, records and judicial pro». 
ceedings of every other State ; and the Congress may by 
general laws, prescribe the manner in which such. acts, 
records and procéedings, shall be proved, and the effect 
thereof.” ‘And farther, where by the-act of 1790, ch. 11, 
Congress did provide for the mode of authenticating the 
records and judicial proceedings of the State Courts, 


and then declared that the “records and judicial pro- © 


ceedings, authenticated as aforesaid, shall have such faith 


and credit given to them, in every Court-within the Uni- 


ted States, as they have by law or usage in the Courts 
of the State, fron whence the said records are, or shall 
betaken.” I donot see how, in point of effect, a final de- 
cree can be distinguished from a judgment at law, for 


the term “ judicial proceedings” includes both ;°and if 


‘this decree would in South-Carolina be deemed couclu- 


sive on the rights of the parties, it mnst be go here, so. 


far as the Court of Chancery in South-Carolina had j ju- 
risdiction. It has been said by an eminent Judge, that. 


as to foreign sentences or judgments, there “is only one, 
way in which they are examiniable, and that is where. 
the party who claims the benefit of it, applies to our’ 


Court to enforce it. Whien it is thas volantarily sob- 
mitted to our jurisdiction, we treat it, not as obligatory 


to the extent, to which it would be obligatory perhaps in. 


the country ia which it was pronowhced, nor. as obliga¢ 
tory to the extent which by our law sentences and judg- 
ments are obligatory, not as conclusive but as a matter 


in pais, as a Consideration prima facie to raise a promise, « 


we examine it as we do all other considerations of pfomi- 
ses, and for that purpose, we receive evidence of what 


* Picket 
v 
Johns. 


the law of the foreign state is, and whether the judgment 779 


is warranted by that law. In all other cases, we give en- 


tire faith and credit to the sentences of foreign Courts, “ 


and consider them as conclusive upon us.’ (Ld. Eyre, 
C. J. in Philips y. Hunter, 2 H. Bl. 410.) 








134 


Dec. 1827. 


EQUITY CASES ARGUED AND DETERMINED IN THE 


In considering the effect of a judgment or decree, pro- 


wy nounced in another State, and duly authenticated here, 


Picket 
v. 


Johns, 


* it appears to me that the only question open for discus- 


sion is, whether the Court had jurisdiction of the cause 
and the parties. So far as the Court pronouncing them 
had jurisdiction, they are entitled in this Court to “ full 
faith and credit; the jurisdiction ef the Court only, 
and ‘not. the merits - the judgment or decree are enqui- 
rable into. 


The Defendants were made parties to the suit in Chan- 
cery in ‘South-Carolina, and so far as their rights were 
decided upon in that decree, I hold it to be of the same 
conclusive character, as if pronounced by a Chancery 
Court in this State ; and that we are not. permitted, un- 
der the Constitution, and the act of Congress giving ef- 
fect to it, to pronounce a different decree upon any of the 
rights of the parties then brought into contestation. 
That the infant Defendants were not allowed a day, after 
their attaining fullage, to show cause against the decree, 
may be, andI think is, a cause for reversing it upon a re- 
view in South-Carolina; but when the decree comes be- 
fore us unreversed, we cannet, on account ofthat objec- 
tion, withhold from it faith and credit, any more than in 
an action of debt upon a judgment in another State, we 
could refuse to sanction it, because there were errors on 


‘the face, unconnected with the Court’s jurisdiction. 


Though the deeree of the Court of South-Carolina could 
only operate in personam, as to the-land lying. in this 


‘State, yet now that this Court is called upon to carry 


that decree into effect, they ought to do so, to the extent 
of jurisdiction possessed by the South-Carolina Court. 
Afier a minute examination of all the cases on this sub- 


* ject, the result ia thus expressed by the: Supreme Court 


of the United States; that.in a case of fraud of trust or 
of contract, the jurisdiction of a Court. of Chancery is 
sustainable wherever the person be found, although lands 
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not within the jurisdiction of that Court may. be affected | Dxc. 1827, 


by the deeree. (Massie v. Watts, 6 Cranch 160.) This 
is a case of the description and character, on which that 
Court had a right to pronounce an opinion ; but my bro- 
thers do not view the subject in this light, and therefore 
the reference must be entered up, as they have directed. 


‘ 


a A 


| Picket 


Johrs. 





